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A Aw has been passed in New York 
reducing the rate of interest to six per 
cent, after the first of January next. 
The act provides that nothing therein 
contained shall be so construed as to 
affect any contract or obligation made 
before the passage of the act. The 
question has been raised whether the 
act does affeet contracts made after its 
passage and before it takes effect, if 
they are to continue after the first of 
January. It is argued that it could 
not affect contracts made before its 
passage, and that the only object of 
the proviso was to designate the time 
of passage as the limit of the exemp 
tion and to show an intention that after 
passage people must beware of making 
contracts at seven per cent., which 
should mature after the law takes ef- 
fect ; but to say that the act shall not 
affect contracts made before its passage 
is not to say that it shall affect those 
made after, and the act distinctly states 
that it shall not take effect until Janu 
ary first. To hold that it affects con- 
tracts made now would undoubtedly 
be to give it effect before January first ; 
for if a contract made to-day for the 
payment of money in one year at seven 





per cent. is to be affected at all by the 
law it must be affected now and be 
made void from the beginning. It 
could not be good up to January firet 
and void after that day. 

Another suggestion has been made 
which would be a very happy one if it 
should prove to be well founded, viz: 
that in the attempt to fix a lower rate 
of interest the penalty for taking usury 
has been abolished. The act amended 
the section fixing the rate and did not 
refer to the following section which 
denounced a penalty against taking any 
greater interest than the rate above 
prescribed. It is argued that the rate 
“above prescribed” having meant seven 
per cent. could not under the consti 
tution be amended by implieation, but 
could only be ameuded by insertion in 
the new act. It seems to us, however, 
that ina clause denouncing a penalty 
against taking a greater rate “than is 
above prescribed” the words ‘above 
prescribed” meant only the rate as 
fixed by law. The’ present act has 
changed the lawful rate and left the 
penalty as before. The act as it reads 
now is perfectly plain on its face and 
we do not think the plain intent can be 
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defeated by a forced application of the 
constitutional direction as to the mode 
of making amendments. 





Tue decision in Dickson v. United 
States, 25 Mass. 311, is interesting in 
connection with the case of the will of 
Joseph L. Lewis, who bequeathed a 
millon dollars to the Government to- 
ward defraying the debt incurred in 
suppressing the rebellion. In_ the 
Massachusetts case a devise of land in 
that State and another “toward sup- 
pressing the rebellion and restoring 
the Union” was held valid, although 
the testator did not die until after the 
suppression of the rebellion. United 
States v. Fox, 52 N. Y. 530; 94 U. S. 
315, was distinguished. : 





In Wilton v. Middlesex Railroad, 
125 Mass. 130, an infant having been 
invited by the driver of a street car to 
ride with him gratuitously on the plat- 
form, was there injured by his negli- 
gence. It was held that the infant's 
father could recover damages from the 
railroad company for loss of service. 
The court say: ‘The payment of fare is 
not a condition precedent to such re- 
lation of carrier for hire ; nor does the 
fact that no fare was to be paid pre- 
clude the supposition that such rela 
tion existed.” It would seem to be 
clear enough from the facts that such 
relation did not exist. The relation 
of the child was entirely with the driver 
as an individual. The invitation of the 
driver was entirely 
friendly one and one which he had no 


& personal and 


right to give as an agent of the Com- 
pany. The child intrusted herself to 
the care of the driver. 
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may have influenced the decision. 
What would be thought of a man who 
accepted the invitation of his neighbor's 
coachman to a ride in his carriage and 
then sued his neighbor for an injury 
caused by the man’s reckless driving ? 





Tue Newark Daily Advertiser, in 
speaking of the decision of the Court 
of Errors, that this Court had no jur- 
isdiction of an appeal from the Court 
of Oyer and Terminer, calls attentiun 
to the fact that members of the Su- 
preme Court have it in their power as 
members of the Court of Errors to de- 
cide in the last resort that the Supreme 
Court has jurisdiction of the case rather 
than the Court of Errors. On a writ 
of error to the Oyer and Terminer, the 
eight judges of the Supreme Court 
who might sit in the case would form 
a clear majority of the court. This 
only serves to illustrate the anomalous 
constitution of appellate courts. 





Ir appears very plainly from the 
language of the judges in Bryant v. 
Lefever, Engiish Court of Appeal, Mar., 
1879, that the English courts would be 
very glad if the doctrine of ancient 
lights were not so firmly fastened upon 
them and they were at liberty to follow 
the decision of our Court of Chancery 
in Hayden v. Dutcher, noted in the 
abstracts of decisions infra, and re- 
ject the doctrine altogether. The right 
to ancient lights is often called the 
right to light and air, and in the case 
of Bryant v. Lefever an attempt was 
made to obtain a decision that air as 
well as light is included in the ease- 
The plaintiff and the defend- 


ment. 


It may be that | ants were occupiers of adjoining houses, 


the fact that the pefson injured was 2/and for more than twenty years the 
child and might not have known that | oceupiers of the plaintiff's house had 


the driver could not rightfully invite 


/enjoyed xecess of air to the chimneys 


Ler to ride free at the company’s risk|of it. Afterwards the defendants piled 








he 
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timber on the roof of their house so as 
to overtop the plaintiff's chimneys and 
to cause them to smoke. In an action 
for damuges, it was held that the plain- 
tiff could not recover, either on the 
ground that an easement had been ac 
quired or on the ground that the de- 
fendants had created a nuisance. Bram- 
well, L. J., after arguing that there 
could be no natural right to have free 
access of air to any artificial erection and 
that there could be no presumption of a 
lost grant in such a case continued as 
follows: “It may be said that if this 
reasoning is correct it is applicable to 
lights. So it is to a great extent; and 
any one who reads the cases relating 
to the acquisition of a right to light, 
will see that there has been great dif- 
ficulty in establishing it on principle. 
Mr. Justice Willes says it is anoma- 
lous; 18 C. B. N. S. 285; and per Mr. 
Justice Blackburn, 13 C. B. N. S. 844.” 
Colton, L. J., says, “Cases to prevent 
or claim damages for interference with 
ancient lights are frequently spoken of 
as cases of light and air, and the right 
relied on as a right to the access of 
light and air. But this is inaccurate. 
The cases as a rule relate solely to the 
interference with the access of light 
and in no case has any injunction been 
granted to restrain interference with 
the access of air.” On the question of 
nuisance the court said that it was the 
plaintiff himself who had created the 
smoke in his own chimney, and not the 
defendants, who had sent it upon the 
plaintiff's premises, and that as the 
plaintiff had no right as against the de- 
fendant to the free egress of the smoke 
he had no cause to complain. 





In Mississippi, ete., Broom Co. v. 
Patterson, U. S. Supreme Court, 8 Int. 
Rev. Rec. 206, it was held that an ap- 
peal from the award of commissioners 





for the value of lands taken by State 
authority for public uses, is such a suit 
as can be removed from the States to 
the Federal Courts if the controversy 
is between citizens of different States. 
It was argued that the proceeding to 
take private property for public use is 
an exercise by the State of its sover- 
eign right of eminent domain, and that 
with the exercise of this the United 
States as a separate sovereignty has 
no right to interfere. ‘This position,” 
the court say, “is undoubtedly a sound 
one so far as the act of appropriating 
the property is concerned,” but that 
although the right to take the property 
is one that appertains to sovereignty 
yet “when the sovereign power attach- 
es conditions to its exercise, the in- 
quiry whether the conditions have been 
observed is a proper matter for judicial 
cognizance. If that enquiry take the 
form of a proceeding before the courts 
between parties—the owners of lands 
on the one side and the Company on 
the other—there is a controversy which 
is subject to the ordinary incidents of 
a civil suit, and its determination dero- 
gates in no respect from the sover 
eignty of the State.” 





Tuis case also involved an interest- 
ing question of the measure of value of 
lands tuken for public uses. The lands 
in question consisted of an entire 
island in the River Mississippi and 
parts of two other islands forming al- 
together a line of shore with occasional 
breaks for nearly a mile in length and 
parallel with the west bank of the river 
and about an eighth of a mile distant 
from it, and they were therefore spec- 
ially adapted in connection with the 
west bank, to form a boom of extensive 
dimensions, capable of holding from 
twenty to thirty millions of feet of logs. 
The court say: “In determining the 
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value of land appropriated for public 
purposes, the same considerations are 
to be regarded as in a sale between 
private parties. The inquiry in such 
cases must be what is the property 
worth in the market, viewed not mere- 
ly with reference to the uses to which 
it is at the time applied, but with ref- 
erence to the uses to which it is plainly 
adapted; that is to say,what is it worth 
from its availability for valuable uses ? 
Property is not to be deemed worth 
less because the owner allows it to go 
to waste, or to be regarded as valueless 
because he is unable to put it to any 
Others may be able to use it and 
make it subserve the necessities or con 
veniences of life. Its capability of be- 
ing thus made available gives it a 
market value which can be readily esti- 
mated,” and after speaking of the po- 
sition of these lands and their great 
value to the boom company the court 
held that their adaptability for boom 
purposes was a circumstance which the 


use. 


owner had a right to insist upon as an 
element in estimating the value of his 
lands, and also that the charter which 
gave the company the exclusive right 
to erect a boom at this place, did not 
deprive the owner of this element of 
value in his land, but that compensa- 
tion must be made for this as well as 
for other elements of value in the land. 





In Sutton v. MeConnell, Sup. Ct. | 
Minn., March 4, 1879, it was held that | 


in an action for malicious prosecution, 
if the defendant, instead of relying 
upon his own judgment, bas taken the 
advice of counse] learned in the law, 
and acted upon that; if he has placed 
all the facts before his counsel, and 
acts upon his opinion, proof of the fact 
makes out a case of probable cause, 
provided the disclosure appears to have 
been full and fair, and not to have with- 











THE NEW JERSEY LAW JOURNAL. 


But the 


held any of the material facts. 
advice must be that ofa person accept 
ed and licensed by the courts as one 
learned in the law and competent to be 
adviser to clients and the court; and if 
one chooses to accept and rely upon 
the opinion and advice of a justice of 
the peace or any other layman, he may 
do so in aid of his own judgment, but 
it cannot afford him any protection. 





THerE has been some discussion 
whether the dress of the judges in Ger 
many should be a semi-military uni 
form ora black gown. The Govern 
ment has now decided the question in 
favor of the latter. The official dress 
of judges is henceforth to consist of a 
black gown and black cap. The mili- 
tary uniform would have brought clear- 
ly before the people the idea of the 
power that stands behind the law. 
This idea, in spite of the efforts of 
Bentham and Austin, is almost wholly 
lost sight of in modern times. The 
law is not regarded as a server of com 
mands of a sovereign, but rather a 
system for ascertaining the right by 
which both parties to a controversy 
are willitg to abide. It would, per- 
haps, have been a significant fact bod- 
ing no good to German liberty if the 
Government had at this time thought 
it necessary to emphasize so distinctly 
the idea of the power bebind the law. 
An official dress is not only significant 
of the temper of the government, but it 
has a real influence upon the people. 
The traditions of our country have 
perhaps led us to underrate the im 
portance of official ceremony and of 
dignity of manner and appearance in 
public officers, and it may be that some 
of the lack of reverence which is too 
common a trait in American character 
is due in some degree to our neglect of 
this very thing. It would certainly 
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add much to the dignity of the appear-| peal from an order of the United States 


ance of onr courts and bave a good ef- 
fect upon the people and even upon the 
bar if the judges should follow the ex 
ample of the judges of the U ited 
States Supreme Court and of nearly 
all the courts in every other country in 
the world and wear a distinctive official 
dress, if it were only such a simple 
thing as a black gown. 





In November last complaints were 
made against a large number of saloon 
keepers in New Brunswick by an agent 
of the Law and Order Society for Sun- 
day selling and selling without license. 
The trials took place before Chas. P. 
Ford, justice of the peace. A number 
of the defendants plead guilty and paid 
their fines and costs, and fifteen others 
were convicted and fined various sums. 
One defendant, Charles Josten, was 
fined $50 and sentenced to be impris- 
oned for thirty days. Mr. J. K. Rice, 
as counsel for the detendants, carried 
Josten's case up before Judge Sendder, 
on certiorari. Fifteen other cases were 
appealed to the Common Pleas, and 
the argument was adjourned until the 
decision of the Circuit Court should be 
rendered. This decision was advi1se 
to the city and the ordinance which 
authorized both fine and imprisonment 
was held to be illegal. On the seventh 
of July, the day to which the argument 
in the Common Pleas was adjourned, 
the opinion of Judge Scudder was hand 
ed to the court, and the city attorney, 
Mr. Berdine, declared that in view of 
the decision he was not desirous of 
making any defence to the appeal, and 


thereupon, on motion of Mr. Rice, the! 
tellectual, moral and social qualities. 


convictions in all the cases were set 
aside. 





Van Norden v. Morten, U. S. Sup. 
Court, October term, 1878, was an ap- 





Circuit Court for the District of Louis- 
iana dismissing a bill for an injunction 
in acase in which the complainant's 
goods had been seized under an execu- 
tion against another party. It was a 
proper case for an action of replevin, 
but the action of replevin does not ex 
ist in that State, although there is a 
remedy by sequestration in a common 
law suit which would have been appli- 
cable to the case. The question was 
whether the suit had been properly 
brought in the equity side of the court. 
The court, said : “We think the rule is 
settled in this court that whenever a 
new right is granted by statute, or a 
new remedy for violation of an old 
right, or whenever such rights and 
remedies are dependent on State stat- 
utes or acts of Congress, the jurisdic- 
tion of such cases, as between the law 
side and the equity side of the federal 
courts, must be determined by the es 
sential character of the case, and unless 
it comes within some of the recognized 
heads of equitable jurisdiction it must 
be held to belong to the other. Citing 
Thompson v. The Railroad Co., 6 Wall., 
134, had been removed from the State 
court into the Cireuit Court of the Unit- 
ed States. The injunction was dis- 
solved. 





Mr. Justice Mellor retires voluntar 
ily from the English Bench at the age 
of nearly seventy years, after a judicial 
service of seventeen years, the longest 
of contemporary English judges except 
the Lord Chief Justice and Lord Jus 
tice Bramwell. The London journals 
speak in the warmest terms of his in- 


The Lord Chief Justice speaks of him 
as “a great judge of inestimable worth,” 
and says: “A sound lawyer, a sound 
thinker, and a zealous, honest, faithful 
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public servant, his loss will be regret- 
ted by the whole bar of England, and 
by his colleagues on the bench, as irre- 
parable.” In Westminster Hall, throng- 
ed with the bar and nobility of the 
realm assembled to do him honor, the 
whole bar rose to their feet, and the 
Attorney General, on their behalf, ad- 
dressed to him such words of praise 
and affection as alone should suffice 
for a reward of his long service. 





In Daly v. Maitland, 7. Weekly 
Notes, 183, the Supreme Court of Penr- 
sylvania considered the question of the 
effect of a stipulation for attorneys’ 
fees contained in a mortgage. The 
mortgage, which was for the sum of 
$14,000, stipulated that when due 
judgment might be entered for the 
amount, “together with an attorney's 
fee for collection, viz: five per cent. 
besides costs of suit without any stay, 
any law or usage to the contrary not- 
withstanding.” The court held that 
the amount fixed was more in the na- 
ture of a penalty than of liquidated 
damages and might be reduced at the 
discretion of the court. It was further 
held that the court below was right in 
refusing to leave it to the jury to de. 
termine the amount of the commission, 
and that the proper amount of com- 
mission under the circumstance was two 
per cent. Woodward, J., while con- 
curring in the decision of the principal 
question, thought the amount ought to 
have been left to the jury. 





In Ludlum, recr vy. Horner a bill was 
filed in the Court of Chancery of New 
Jersey bya réceiver, appointed by that 
court, to restrain a suit in equity, 
brought against him in the United 
States Court by a resident of Connecti- 
eut. The Vice-Chancellor granted an 
injunction and directed the suhpcena 
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and the injunction to be served on the 
solicitor, who was alleged to represent 
the non-resident in the suit in Chancery 
in which the receiver had been appoint- 
ed. Upon a motion to dissolve the in- 
junction, made before Amzi Dodd, Ad- 
visory Master, it was held that the 
Court of Chancery had no jurisdiction 
over the non resident and the bill was 
dismissed. The court cited Pennoyer 
v. Neff, 5 Otto 714, which is a leading 
case on this subject. 





Tue principle of this latter case is 
reaffirmed and very clearly stated by 
the same court in Harkness v. Hyde, 
Washington Law Rep., July 7, 1879. 
The court say there can be no juris- 
diction in a court of a territory to ren- 
der a personal judgment against any 
one upon service made outside its hm- 
its. Personal service within its limits, 
or the voluntary appearance of the de 
fendant, is essential in such cases. It 
is only where property of a non-resi- 
dent or of an absent defendant is 
brought under its control, or where his 
assent to a different mode of service is 
given in advance, that it has jurisdiction 
to enquire into his personal liabilities 
or obligation without personal service 
of process upon him, or his voluntary 
appearance to the action. Our views 
on this subject are expressed at length 
in the late case of Pennoyer v. Neff, 
and it is unnecessary to repeat them 


here. 95 U.S. R., 714. 





AnotHER point decided in Ludlam 
v. Horner, was discussed in Hark- 
ness v. Hyde with the same result. 
The opinion of the Supreme Court on 
this point is as follows: “The right 
of the defendant to insist upon the ob- 
jection to the illegality of the service 
was not waived by the special appear 
ance of counsel for him to move the 








—_— = 


os 


A>) 


os 


bt 
b- 
ce 


r 
he 











THE NEW JERSEY LAW JOURNAL. 231 


dismissal of the action on that ground, 
or what we consider as intended, that 
the service be set aside; nor, when that 
motion was overruled, by their answer- 
ing for him to the merits of the action. 
Illegality in a proceeding by which 
jurisdiction is to be obtained is in no 
case waived by the appearance of the 
defendant for the purpose of calling 
the attention of the court to such 
irregularity, nor is the objection waived 


when being urged it is overruled, and 
the defendant is thereby compelled to 
answer. He is not considered as aban 
doning his objection because he does 
not submit to further proceedings with- 
ont contestation. It is only where he 
pleads to the merits in the first in 
stance, without insisting upon the 
illegality, that the objection is deemed 
to be waived. 





o~ 





U.S. DISTRICT COURT FOR NEW JERSEY. 


CREDITOR OF BANKRUPT. 





In Re, Kaufman and Hauck, Bankrupts. 

A creditor who has actively assisted a bank- 
rupt in making a fraudulent preference, is 
not entitled to prove his whole claim, but 
he may prove a moiety thereof. Dissenting 
from In Re Stein, 16 N. B. R. 569, and In 
Re Cramer, 13 N. B. R. 225 and following 
In Re Black, 17 N. B. R. 399. 

On rule to show cause. 

Mr. A. Q. Keasbey for the assignee. 

Mr. 7. N. Me Carter for the creditor. 

Nixon, J.: This proceeding is on a 

rule to show cause why the claim of 
David Jones, against the estate of the 
bankrupts, should not be disallowed in 
whole or in part. The claim was prov- 
ed and filed on the first day of Febru 
ary, 1879, for $30,935.68, the price of 
certain goods. wares and merchandise 
sold and delivered by the claimant to 
the bankrupts at various times from 
the 8th day of October, 1873, to the 
27th day of June, 1874, with the inter- 
est which had aecrned thereon, to the 
12th day of December, 1874, when the 
petition in Bankruptcy was filed. 


|is not due, but the assignee insists that 
the claim should be expunged upon the 
‘ground that the creditor had forfeited 
his right to prove the debt against the 
estate, by reason of ais attempt to 
maintain the validity of a chattel mort- 
gage, which he endeavored to hold as 
security for the claim. 

The mortgage was executed by the 
bankrupts to the claimant in the month 
of December, 1871, at a time when their 
indebtedness amountec to about $14,- 
000, and was given to secure that debt, 
as well as all future advances to the 
sum of $15,000, and covered certain 
enumerated personal property then in 
their possession and all after-acquired 
property. The mortgagee took pos- 
session under the mortgage in August, 
1874, upon learning of the insolvency 
of the mortgagors ; made sale of all the 
personal estate ; beeame the purchaser 
at the sale; and while he was convert- 
ing the same to his own use and before 
the expiration of four months, other 
creditors filed a petition of bankruptey 
against the debtors and procured an 





No question is raised that the money 


adjudication and the appointment of 
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an assignee, who, after demand and re- 
fusal to surrender, brought suit against 
the mortgagee and recovered a judg- 
ment for the value of the property, as 
having been conveyed in fraud of the 
provisions of the bankrupt act. The 
judgment has been paid in full and the 
creditor now claims the right to prove 
his whole debt against the bankrupt’s 
estate. Whether he is allowed to do 
so depends upon the proper construct- 
ion of the 12th section of the act of 
June 22, 1874, amending the § 5021 of 
the Bankrupt Law. That smendment 
provides that where a preference has 
been given by payment, assignment or 
transfer and thedebtor shall afterward be 
adjudged a bankrupt, the assignee may 
recover back the money or property so 
paid, assigned or transferred, contrary 
to the act, provided that the person 
receiving such payr’ent or conveyance 
had a reasonable cause to believe that 
the debtor was insolvent and knew that 
a fraud on the act was intended and 
such person, if a creditor, shall not in 
cases of actual fraud on his part, be 
allowed to prove for more than a moiety 
of his debt, and this limitation on the 
proof of debts shall apply to cases of 
voluntary as well as involuntary bank 
ruptcy. 

No difficulty would arise if this 
amendment stood alone. The section 
before the change expressly pryhibit 
ed any proof by a creditur who know 
ingly received a preference. There was 
a widely expressed desire to relax the 
vigor of such a provision. It was 
deemed a hardship to punish men with 
the loss of their whole claim because 
they made an effort to secure the pay- 
ment of their honest dues. This amend 
ment was passed and the only limita 
tion that it seems to put upon the 
proof of debts is the loss of one half of 
the claim, when actua! fraud was prov- 
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ed against the creditor, and if there 
was no actual fraud in the transaction, 
if the preference was only constructive- 
ly frandulent, the implication is irre- 
sistible from the language used, that 
he should be allowed to prove his whole 
debt. Butin making this change, Con- 
gress evidently lost sight of the pro- 
visions of §5084 of the Revised Statutes, 
which deprive the creditor, who shall 
have accepted a preference, from either 
proving his debt or receiving a divi- 
dend, until he shall have surrendered 
to the assignee all property, money, 
benefit or advantage received by him, 
under such preference. A creditor who 
holds on to a preference until he is 
compelled by due process of law to 
release his hold, cannot be said to have 
surrendered it. The term surrender, 
as used in the foregoing section, im- 
ports a voluntary act. The late learn- 
ed Judge of the District Court for the 
Southern District of New York (Blatch 
ford) In Re Stein, 16 N. B. R 569, re- 
considered a former suggestion made 
by him In Re Reorden, 14 N. B. R. 
332 to the effect that the preference 
mentioned in $12 of the amendment 
only applied where there had been a 
recovery and held that there could be 
no surrender of a preference after a 
recovery by the assignee. Judge Nel 
son of the District Court for Minne. 





)sota, In Re Cramer, 13 N. B. R. 225, 
‘took the same view and refused to al 
low certain creditors to prove at all, 
after a judgment had been entered 
against them, establishing a fraudulent 
preference. 

On the other hand Judge Lowell, of 
the Massachusetts District, In Re 
Black, 17 N. B. R. 399, dissents from 
this construction and thinks the mean 
ing of the statute, as amended, to be 
that after a recovery of the damages 





and costs by the assignee the creditor 
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’ ively assisted in the fraud, and that|by the last named Judges. The case 
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e Blodgett of the Northern District of | iative intention. 
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3, ed a judgment for « fraudulent pref-| in obtaining and holding the preference, 
ll erence, he refused to expunge the} the rule to show cause must be made 
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Orphans’ Court, to cowpel an executor to Junction, perdente lite, restraining the 
_ settle his accounts and give security, but it|@xecutor and the defendant, Sarah Jane 
nt cannot interfere with a suit already begun | McClelland, from selling or encumber- 
a in the Orphans’ Court for the same purpose. ing aby portion of the estate of the 
be An alien is entitled to come into this court for testator, and from paying, demanding 
ra the construction of a will and, as ere ‘at receiving any ol the proceeds of the 
to this, may compel the settlement and dis- 
ie tribution of the estate according to the sales of the real estate. 
watt views expressed by the court. Pending this motion a supplemental 
25, In a suit brought by aliens in this court for} bj]] was filed setting forth, in substance, 
al the construction of a will. an injunction | that the defendant, Sarah Jane Me- 
all, poe ree sedis ak ies aoa | Clelland, was proceeding in the Or 
Ss \ e estate, , ; g : » 
red | pare “as proceedings already taken in phans Court of the county of Essex, to 
ent the Orphans’ Court to remove the executor cite the said defendant, Thomas Ald 
for neglecting to give security according to ridge, to a settlement of his accounts 
_ of | the order of that court. as executor, and was also seeking to 
Re On bill. have him removed from the office of 
rom Mr. 8. B. Ransom for complainants. ! exeentor, and asking the court to re 


Mr. John Whitehead for defendant) stiain the parties from any further pro- 
» be McClelland. ceedings in the premises in said Or- 
Mr, Theo. Ryerson for defendant! phans’ Court until the termination of 
itor Aldridge. the suit in this court. 
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Upon the hearing it appeared that 
Sarah J. McClelland was a devisee and 
legatee under the said will; that the 
will was duly proved in the Orphans’ 
Court of the County of Essex, on the 
10th of Mareb, 1873, and that Thomas 
Aldridge was the sole executor; that 
long before any bill was filed in this 
court, to wit, on the 29th of January, 
1878, the said Sarah had petitioned the 
Orphans’ Court, setting forth that the 
said Aldridge had failed to make any 
settlement or render any account of his 
acts as executor and that he was in- 
solvent, and praying that he might be 
compelled to settle and give proper 
security to the Ordinary, for the faith 
ful execution of his trust, as required 
by the laws of the State, and that the 
letter s 
granted to 


recent motion to revoke the 


testamentary heretofore 


him was a mere continuance of these} 


pending proceedings, and grew out of 
refusal or neglect to execute the bond 
with approved security, as the Orphans’ 
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relief that was 
Jourt pro 


could afford the same 
sought for in the Orphans’ 


ceedings. Howard v. Howard, J C. E° 
G. 486. But that court having first 


acquired the jurisdiction, any inter 
ference with the parties by this court, 
would not only be contrary to the 
comity, but against law. The plaintiffs 
in the pending suit being aliens, they 
are entitled to - come for a con 
struction of the will, and, as incidental 


here 


to this main question, may compel the 
settlement and distribution of the es 

tate in accordance with the views of the 
court as to the construction of its pro- 
visions. Rev. Stat. U.S. $629. As it ap 

pears from the account filed in the Or- 
phans’ Court,and exhibited in the plead- 
ings here, that the executor hag acted 
heretofore upon an erroneous interpret 

ation of the will,and made expenditures 
inconsistent with the obvious intent of 
the testator, a provisional injunction 
may issue, restraining the executor 
from paying, and the devisee, Sarah 





Court had ordered to be done, before} Jane McClelland, from demanding or 
any proceedings were begun in this| receiving any further moneys from the 
court. TheSection 118 and 119 of the | estate, until the further order of the 
Orphans’ Court (Rev. Stat. of N. J.,| court; but such injunction is not to be 
778,) gave to that court jurisdiction of | construed as an attempt to interfere 
the subject matter, and the actor in| with the proceedings in the Orphans’ 
these proceedings was simply seeking | Court of the county of Essex, touching 
to secure her rights there, when the|the removal of the executor for refus- 
other devisees of the will filed their bill | ing or neglecting to obey the order of 
here. that court, to give security for the 
It is undoubtedly true that this | faithful performance of his duty as ex- 
court, irrespective of the State stat-|ecator under the will of the testator. 


utes, has 2 concurrent jurisdiction, and 

















— oo we 


— 
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COURT OF CHANCERY OF NEW JERSEY. 





FORECLOSURE—INSTALLMENTS 
—PRACTICE. 


Allen, et al. v. Wood. 
[May Term, 1879.] 


A mortgage was payable in three installments. 
The first was paid. A bill to foreclose was 
filed and a decree was made and execution 
issued for the sale of the land to pay the 
second. This was assigned for the amount 
due thereon. No sale was made. The com- 
plainant then filed a new bill to foreclose 
for the third installment. The assignee of 
the former decree claimed that the com- 
plainant had lost all interest in the mort- 
gaged premises. Held, That the complain- 
ant was entitled to a decree for the sale of 
the land under the old execution to pay first 
the amount due the assignee and then 
the amount due himself. 

Bill to foreclose. On final hearing 
on pleadings and proofs. 

The facts are fully stated in the 
opinion. : 

Mr. C. 7. Reed for complainants. 

Mr. S. HT. Grey for Camden Safe 
Deposit and Trust Co. 

THe Cuancertor: The principal, 
$14,000, of the complainants’ mort 
gage, a mortgage on real estate, was 
payable in three equal installments in 
six months, one year and two years 
from date. The mortgage was given 
March 20th, 1876. A chattel mortgage 
was given at the same time as addi- 
tional security for the payment of the 
first installment. That mortgage was 
foreclosed, and the decree assigned by 
the mortgagees to the Camden Safe 
Deposit and Trust Co., who paid them 
therefor the amount thereof. That 
Company then held, xs it still does, a 
third mortgage on the mortgaged land. 
The complainants’ mortgage is the se- 
cond. When the second installment 





became due on their mortgage, the 
complainants filed their bill for fore- 
closure and sale to obtain payment of 
the first installment and interest there- 
on. A decree was made in that suit 
that the mortgaged premises be sold 
to raise and pay that installment and 
interest, with costs of suit. The prop 
erty was not sold under it, however, 
but the decree was assigned to the 
Safe Deposit and Trust Co. (by which 
it is still held) for the consideration of 
amount due thereon paid by it therefor. 

The complainants’ bill is filed for the 
foreclosure and sale of the mortgaged 
premises to pay the third installment 
with interest and costs. 

The Safe Deposit and Trust Co. 
claims in its answer that the complain- 
ants, by the former foreclosure pro- 
ceedings to raise the second install- 
ment, abandoned all claim to the 
mortgaged premises and have now no 
lien thereon or on the proceeds of the 
sale thereof. The decree in the former 
suit is for the sale of the whole of the 
mortgaged premises to pay the second 
installment with interest and costs. 
Had all the property been sold under 
that decree the lien of the mortgage on 
the property would, of course, have 
been gone. Mott v. Shreve, 10 C. E. 
G. 438. But for the purpose of paying 
the third installment and interest, it 
would have existed upon the surplus, 
if any, of the proceeds of the sale. By 
the decree the surplus is ordered to be 
paid into court unless otherwise pre 
viously disposed of by the order of the 
court. When paid into court it would 
have been available to the complainants 
for the payment of the third install- 
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ment. The lien of the mortgage for 
that installment would have been trans- 
ferred by the conversion to the surplus 


proceeds. Platt v. Bright, in this 
Court, May Term, 1879. But the 


premises have not, nor has any part of 
them, been sold, and the whole of 
them will not be sold to pay the amount 
due on the decree for the second in- 
stallment and interest unless it proves 
to be necessary to doso. The court 
will control the sale so as to protect 
the interests of all parties so far as 
practicable. And although the decree 
directs the sale of the whole of the 
mortgaged premises, the court may, if 
the property be divisible, order, after 
execution issued, that only such parts 
be sold as may be necessary to pay the 
amount due on the decree. Am. L. & 
F. Ins. & Tr. Co. v. Ryerson, 2 Hals. 
C. R. 9. There is an order made after 
execution issued designed to affect that 
object. It directs the sheriff to sell so 
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(complainant upon the decree in that 
| suit, and, second, the amount due the 
complainant on this decree.—Ep. } 
IMPERFECT ASSIGNMENT-.EQUI- 
TABLE AND LEGAL RIGHTS. 





Taylor v. Brown. 
{May Term, 1879.) 

An assignment for the benefit of creditors ex- 
ecuted and promised to be delivered, will 
not be treated in equity as actually deliver- 
ed against one of the creditors who prefers 
to pursue the property as belonging to the 
debtor, provided he has done or said noth- 
ing which makes it inequitable for him to 
pursue his legal remedy. 

Bill for relief. On motion for injunc- 
tion. 

Mr. 8S. B. Ransom for the motion. 

Mr. J. Weart, contra. 

Tue CuHancettor: The defendant, 
William M. Force, being a creditor of 
Archibald K. Brown, brought suit 
against him to recover his debt. The 
complainant, also a creditor of Mr. 








much of the mortgaged premises as| Brown, placed his claim in the hands 
The lat 
in such parcels as may seem to him| ter proposed to obtain, if practicable, 
most for the benefit of the parties to|an assignment from the debtor of an 
the suit. ‘interest which he had in the estate of 

The whole matter is within the con | his deceased father-in-law to secure the 
trol of the court, and it will direct that | payment of the debts of his client and 
the property be sold under the execu- | Mr. Force. Mr. Force was willing to 

| 


may be necessary to raise the money, | of an attorney for collection. 


tion in the former suit (it is to be sold| accept that arrangement if it could be 
subject to the first mortgage) and any | effected, provided it included the pay- 
surplus applied to the decree in this. | ment of his attorney's fees, and he ap- 

Under the decree in the former| pears to have said so. Though Mr. 
suit, the Safe Deposit and Trust Co.| Brown executed an assignment of the 
has the right to have the money whicli| interest it was not fer the benefit of 
by the decree is directed to be paid to| Taylor and Force alone, but included 
it and no more. There will be a decree | in its provisions the claims of other 
in accordance with these views. creditors also, to be paid ratably with 

[The decree signed declared the| theirs. He never delivered the assign. 
Mr. Force proceeded to judg- 
with interest and costs, and directed ment with bis suit and took supple- 
the property to be sold under the exe-| mentary proceedings thereon at law, 
cution issued in the former suit to pay ‘and filed a bill in this court to obtain 
first the amount due the assignee of the! satisfaction of his debt out of the be- 


amount due on the third installment! ment. 
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fore mentioned interest. The com- 
plainant seeks to restrain him in those 
proceedings on the ground that, al- 
though Mr. Brown did not deliver the 
assignment, he exeented it and prom 
ised to deliver it, and therefore it 
should be regarded in equity as having 
been delivered at the time when he 
ought, according to the promise, to 
have delivered it, which was before Mr. 
Force obtained judgment. But Mr. 
Force does not appear to have done or 
said anything which makes it inequita 
ble for him to proceed to collect his 
debt by the means which he has taken. 
He does not appear to have gained his 
advantage by inequitable conduct or 
methods, but on the other hand seems 
to have acted fairly in all respects. 

The motion will be denied with costs. 





PLEDGE OF WIFE’S PROPERTY. 


In Re, The Estate of Frederick F. Harrall, a 
Lunatic. 
|May Term, 1879. | 
On petition by the wife of a lunatic, //eld, 

That she was entitled to an order upon 

the guardian to pay the money required to 

redeem her personal ornaments pledged by 
her husband to raise money for his personal 
and household expense. 

On petition of the wife of the lunatic 
for an order, directing his guardian to 
pay to her the money necessary to re 
deem certain personal property which 
she claims as hers, being silver plate 
and personal ornaments pawned by 
him in Paris and still remaining in 
pledge there. 

Messrs. Linn & Babbitt for the 
petitioner. 

Mr. FF’. MeGee contra. 

Tue CHancettor: It appears by thie 
testimony that the property was, with 
the wife's consent, pledged by ber hus- 
band to raise money, while they were 
living together in Paris. On the orna- 
ments 475 francs were so obtained, and 





140 on the plate. Of the ornaments, 
part were purchased by the wife with 
money given to her by her husband for 
the purpose and the rest were bought 
with her own money before marriage. 


|The plate was bought with the hus- 


band’s money. The petitioner does 
not claim that it was presented by him 
to her, The petitioner's claim to the re- 
lief for which she applies rests on the 
ground that her husband, having 
pledged her separate property for his 
own benefit, is bound to redeem it; 
and in this she is right. Graham v. 
Londonderry, 3 Atk. 393; Vreeland v. 
Vreeland's Adm., 1 C. E. G. 512. There 
is no evidence or presumption that the 
plate was her property, but under the 
circumstances the presumption is that 
it was the property of her husband. 
sishop’s Law of Marr. Wom. §228. 
The money raised on her ornaments 
was, according to the evidence, applied 
to her husband’s use. Part of it was 
used to pay a tailor’s bill, part to buy 
clothing for him and the rest to pay his 
household expenses. The claim of the 
petitioner is opposed by the guardian 
and is litigated also on behalf of the 
lunatie’s brother and sister. He has no 
parents or children. 

The wife is entitled to have the 
paraphernalia redeemed, but not the 
plate. 


FRAUDULENT MORTGAGE. 





Purcell, et al. v. Enright, et al. 
{May Term, 1879, ] 

The fraudulent cancellation of a mortgage by 
an attorney who had possession of the mort- 
gage will not be set aside as against a dona 
Jide purchaser for value, without notice, 
Bill to set aside a cuncellation of, 

and to foreclose a mortyage. 


Mr. H. 8S. White and Mr. John H. 
lair for complainants. 
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Mr. E. 8S. Cowles for defendant Van , possession of the mortgage as such. 
Horn. | Putman v. Clark, 2 Stew. 412. It had 

THe CuHancettor in delivering his | been cancelled of record nearly two 
opinion said: 'The relief songht by the | years when the deed to Mr. Van Horn 
special prayer of the bill cannot be| was given. Though cancelled by fraud, 
granted. Patrick and Ellen Pureell| the cancellation will not be set aside 
are purchasers for value paid without las against a bona fide owner of the 
notice as to the $1,500 mortgage. That | property for value paid without notice, 
mortgage must, indeed, he held to have | Putman v. Clark, ubi supra; Fassett 
been cancelled without authority from |v. Smith, 23 N. Y. 252; Sholefield v. 
the mortgagee, but the caneellation|Templer, 4 D. and J. 429. [See note 
was affected through an acknowledge-|to Catherwood v. Burrows, 2 N. J. L. 
ment of full payment and an author-| J. 198.—Ep. | 
ization signed by her attorney who had | 


CASES BEFORE THE INFERIOR COURTS. 


ESSEX COMMON PLEAS. It was agreed between the respect- 
sunenmal ‘ive counsel, who argued this cause, that 
JURISDICTION OF JUSTICES’ the affidavit was defective and that the 
CUES. first point should be waived ; and that 
England v. McDermott for the purpose of this argument the 
[July 1, 1879.) affidavit should be treated as sufficient, 
On motion to discharge defendant | and that the second point only should 
from arrest. be considered, the object of this motion 
McCarter, P. J.: William J. Me-| being to invoke from this court a de- 
Dermott was arrested on the 18th of) cision of the question in respect to the 
June by virtue of a civil warrant issued | civil jurisdiction of Justices of the 
by John A. Rodrigo, a Justice of the) Peace in the city of Newark, in order 
Peace, on complaint of Stephen J.| that a test case may be made and ear- 
England. Rodrigo, the Justice, Eng ‘ried ut once to the Supreme Court for 
land, the complainant, and McDermott, | its decision. 
| By an act entitled -‘An act to estab 
lish District Courts in the city of New- 
ark,” approved March 4, 1873, (see laws 


the defendant, were all residents of the | 


city of Newark when the warrant was 


issued. Application is now made to 


me to discharge the defendant under of 1873, p. 275,) it was provided “that 
the fifteenth section of the Justices’ the civil jurisdiction heretofore exer- 
Court act (see Rev. page 541) on two | cised by or conferred upon justices of 
grounds; Ist. Beeause the affidavit the peace, within the corporate limits 
upon which the warrant was issned istof the city of Newark, nuder and by 
defective. 2d. Because the Justice virtne of an act constituting courts for 
who issued the warrant had no juris-| the trial of small causes approved 1846, 
diction. ‘and the various supplements therein 

















THE NEW JERSEY LAW JOURNAL. 239 


mentioned, shall become vested in and| decide) this act unconstitutional, so 
be exclusively exercised by said District | fur as it gives that court jurisdiction 
Courts.” ‘exclusive of other courts. 

The act commonly ealled “The gen- | The result of this legislation, and 
eral District Court act, was approved|the recent decision of the Supreme 
March 9, 1877 (see laws of 1877, p.| Court was to leave the District Courts 
234.) The title of this act is as fol land the Justices’ Courts with coneur- 
lows: “An act constituting District |rent jurisdiction. This was the situa 
Courts in certain cities of this State.”| tion until March 12, 1879, when an act 
Section 6 of this act gave the District | was passed entitled “An act to increase 
Courts jurisdiction, exclusive of all|the jurisdiction of Justices of the 
other courts of the State. Peace.” It contains the following pro 

By a supplement to this act (approv-|viso: ‘And provided further that no 
ed March 20, 1878,) see laws of 1878, | Justice of the Peace in any city where 
p. 148, the sixth section of the original | a district court now exists, shall exer 





District Court Act was amended so as cise jurisdiction over any cause cogniz- 
to except the Cirenit Court ; and by an | able in such district court.” 


act approved March 20, 1878 (see laws) This act was passed after the argu 
of 1878 p. 162,) it was enacted that | ment of the cause decided by Justice 
none of the provisions of the general| Van Syckel (and I presume was not 
District Court Act should apply to) called to his attention,) and it express 
cities wherein District Courts were in|ly prohibits the entertaining of civil 
existence prior to the passage of said | jurisdiction by a Justice of the Peace 
act. over any cause where a District Court 
The Supreme Court at the present 
June term, in the case of Payne v. Ma-| The language of this proviso is too 
hon,(Van Syckel, Justice, delivered the | plain to be questioned. It takes away 
opinion,) decided that the general Dis-| the jurisdiction of the Justice of the 
trict Court Act of 1877, in so far as it} Peace. The result is that the Justice 
gives that court jurisdiction, exclusive | who issued this warrant bad no juris- 
of other courts, is nnconstitutional and | diction whatever. It may be suggested, 
void, on the ground that the object of | however, (although it was not by the 
the act was not expressed in its title. | defendant's counsel,) that the title of 
This decision does not, however, de | the act of 1879 does not truly express 
clare the entire act to be void ; it mere |the object of the proviso, and that 
ly separates the illegal provision from | while the title embraces the legislative 
the body of the act—the good from the| purpose yet it does not express it. 
bad. This presents a constitutional ques- 
It will be observed that the title of|tion, the solution of which depends 
the General District Court act of 1877, | upon the coustruction of the proviso of 
and the act of 1873, establishing Dis-| the act of 1870. Upon that subject I 
trict Courts in the city of Newark, are | will remark that it is not within the 
precisely alike; and although the act| province of this court to decide Con- 
of 1873 has never been judiciously con-| stitutional questions. Although I may 
strued, and cannot be ignored until de-| have decided views in respect to the 
clared void by a proper tribunal, yet 1| Constitutionality of this act, and was 
think it is safe to assume (but not to!linstructed by the able and persuasiv, 


has jurisdiction. 
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argument of the plaintiffs counsel on 
this point, it will serve no useful pur 
pose to express them here. 

For the purpose of this decision, I 
hold that the Justice had no jurisdic 
tion, and order the defendant to be 
discharged. 

MIDDLESEX CIRCUIT 
COURT. 


CITY ORDINANCE. 





The State, Josten, Prosecutor, v. the Mayor 
and Common Council of the City of New 
Brunswick. 

Section 1 of the ordinance of the city of New 
Brunswick, relating to vice and immorality, 
approved July 15, 1863, providing that 
the punishment for selling liquor on Sunday 
shall be fine or imprisonment or both, is in 
excess of the power conferred by Section 
33 of the charter of the city which provides 
that violations of city ordinances may 'be 
punished either by fine or by imprisonment. 

A conviction under this ordinance, sentencing 
the accused to $30 fine and to imprisonment 
for thirty days and thence until the costs 
were paid, held to be void. 

Although two ordinances relating to the same 
subject may not be in terms inconsistent, 
yet if the later one is clearly intended to 
prescribe the only rule which shall govern 
the case, it will be construed as repealing 
the earlier ordinance. ‘The above ordinance 
of July 15, 1863, is repealed by section 9 
of an ordinance regulating inns and taverns, 
approved June 17, 1869. 

On certiorari to Charles P. Ford, 
oe. ¥. 

Mr. J. Kearny Lice for Prosecutor. 

Mr. A. V Schenck and Mr. Jas. 
H. VanCleef, City Attorney, for de 
fendant. 

Scupper, J.: On certiorari to Chas. 
P. Ford, Justice of the Peace of the 
city of New Brunswick, there was 
brought before this court the record of 
the conviction of the prosecutor for 


showing forth, exposing to sale and 
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selling whisky and ale on Sunday. The 
penalty was $30 fine and imprisonment 
in the county jail thirty days and 
thence until the costs are paid. The 
complaint was made Nov. 3, 1878, and 
the conviction entered Dec. 2, 1878. 

The coniplaint alleges that the of- 
fence was in violation of the first sec 
tion of an ordinance of Common Coun- 
cil of the city of New Brunswick, en- 
titled “An ordinance to prevent vice 
ard immorality and to preserve the 
peace and good order of the city of 
New Brunswick,” passed July 13, 1863, 
and approved July 15th, 1863. 

This ordinance is found in the book 
of ordinances of the city of New Bruns- 
wick, page 59. 

Section first prohibits business and 
diversion on Sunday, stating the par 
ticular acts which shall be deemed 
offences against the ordinance. Among 
them it ordains that “if any person or 
persons shall thereafter on the first day 
of the week, commonly called Sunday, 
within the corporate limits of the said 
city, ery, show forth, sell or expose for 
siule, or cause or permit to be bartered, 
sold or exposed for sale, any ale, cider, 
porter, wine, rum, brandy, gin, whisky, 
cider spirits, intoxicating liquor or ar- 
dent spirits of any kind, mixed or un- 
mixed,” etc., “all and every person or 
persons so offending shall, for every 
such offence, be liable to a fine not ex 
ceeding $30, or imprisonment in the 
jail of the county not exceeding thirty 
days, or both, in the discretion of the 
court, together with the costs of con- 
viction.” 

It is familiar law taat no ordinance 
can be passed except it be in conform- 
ity with the charter of the municipality. 
Whenever, therefore, a question is rais 
ed as to the validity of an ordinance, 
reference must be had to the act of the 








LY 
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Legislature by which the power is giv-| 
en to pass it, and its terms are the) 
limitation of authority. 

This ordinance is obviously drawn in 
pursuance of Section 31 of the charter 
of 1863, which enacts “that the Com- 
mon Council shall have power within 
the said city to make, establish, pub- | 
lish and modify, amend or repeal ordi 
nances, rules, regulations and by-laws 
for the following purposes.” ‘ 2, To 
prevent vice and immorality, to pre 
serve public peace and good order, to 
prevent and quell riots, disturbances 
and disorderly assemblages.” 

I shall assume, for the present case, | 
that it is within the terms of the power 
granted to prevent vice and immoral- 
ity, and to preserve the public peace 
and good order, to pass an ordinance 
to prohibit the sale of intoxicating 
liquors on Sunday. The more critical 
question is raised concerning the pen- 
alty which has been imposed by the or- 
dinance and the conviction uuder it, 
now in controversy. 

Section 33 of the charter enacts that 
the penalty or penalties for the viola- 
tion of ordinances shall be either by 
imprisonment not exceeding sixty days, 
or by fine not exceeding $50, to be re 
covered with costs in an action of debt, 
etc. The balance of this section and 
section 51 relate to the warrant or 
summons and forms of procedure which 
have been followed in this case. 

The ordinance of July 13, 1863, 
above named, is in excess of the power 
conferred by this section of the charter 
in enacting that the penalty may bea 
fine or imprisonment, or both, in the 
discretion of the court. The statute 
authorizes but a single penalty, either 
imprisonment or a fine, not both. The 
conviction under this ordinance, which 
imposes both a fine and imprisonment, 





is therefore void, because the Justice 


had not the jurisdiction under the 
charter to impose both punishments. 

Iam also satisfied that the ordinance 
of 1863 is repealed by Section 9 of the 
ordinance of June 17, 1869, entitled 
“An ordinance regulating inns and 
taverns and restaurants and victualling 
houses, and the sale of spirituous and 
intoxicating liquors in the city of New 
Brunswick” (book of ordinances, page 
137.) It enacts “that no person or 
persons shall on the Christian Sabbath, 
or first day of the week, commonly call- 
ed Sunday, sell, furnish or cause to be 
sold or exposed for sale, any ale, cider, 
porter, lager beer, or spirituous or in- 
toxicating liquors of any kind, mixed 
or unmixed, in any place within the 
limits of the city of New Brunswick, 
under the penalty of $20 for each 
offence.” It relates to the same subject 
matter as the part of Section 1 of the 
ordinance of 1863, and prescribes a 
single penalty for the offence. It is 
also noticeable that the Common Coun- 
cil, in passing this ordinance, have im- 
posed the same penalty found in the 
general law of our State in Section 61 
of the act concerning crimes. 

The rule of construction applied by 
the Supreme Court in State, Roche, v. 
Jersey City, 11 Vroom, 257, is applied 
to this ordinance. It was there said 
that every statute must be considered 
according to what appears to have been 
the intention of the Legislature, and 
even though two statutes relating to 
the same subject, be not, in terms, re- 
pugnant or inconsistent, if the later 
statute is clearly intended to prescribe 
the only rule which should govern the 
case provided for, it will be construed 
as repealing the earlier act. A like 
rule applies to the ordinances of Com- 
mon Councils, who legislate under their 
charters for municipalities governed by 
them. This later ordinance is single 
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For these reasons, without consider 
and it must be held as decisive evidence |ing other questions which were raised 
of the intention of the Common Coun-|in the argument, I hold that the con- 
cil to impose the penalty of $20, as the | viction of the prosecutor and the impo- 


and complete in the remedy presented, 


only one on the subject of the unlaw- 
ful sale of intoxicating liquors on Sun- 
day. 


wes of both a fine of $30 and impris- 
| onment is void, aud the judgment is 
iget aside. 





NEW JERSEY SUPREME COURT. 


AMERCEMENT—LEVY. 





Stevens v. Deats, et al, 
(June Term, 1879.) 

1. A sheriff is not bound without indemnity, 
to levy on goods standing in the name of 
and claimed by another than the defendant 
in execution. 


tbo 


. If a sheriff, instructed to levy on specified 
goods, rightly determines not to levy with- 
out indemnity, he must so act that the 

plaintiff or his attorney shall not reasonably 

be misled in regard to his purposes. 


. The court will not conclude that a sheriff 


w 


has been guilty of delinquency, justifying 
his amercement, unless the presumption in 
favor of the propriety of his official conduct, 
be fairly overcome by preponderance of 
proof. 
Mr. Pancoast for the plaintiff. 
Mr. Potter for the sheriff. 
Drxon, J.: ‘This. is » motion to 
amerce the late sheriff of Cape May for 
failing to execute a writ of fiert facias. 
The only question necessary to be con- 
sidered is whether the sheriff was guilty 
of any default. 

The writ was transmitted to him by 


the plaintiff's attorney onApril 27, 1878, 


law's name.” On receipt of this, the 
sheriff, having doubts about the title of 
the stock in trade, which was the only 
property of the defendant in his coun- 
ty, and on which, asthe property of the 
mother in law, he had already levied 
under a prior writ, consulted his coun 
sel who advised him that unless he was 
satisfied the property belonged to the 
defendant, or had reasonable grounds 
to believe that it belonged to him, his 
duty did not require him to levy upon 
the property unless he was indemnified 
for so doing by the plaintiff in execu- 
tion. In consequence of this advice, 
he did not make a levy, but returned 
the Fi Fa. on its return day at the June 
It is clear that the 
sheriff was not bound to levy on these 


term nulla bona. 


goods, so standing in the name of, and 
claimed by another than the defendant, 
without indemnity. Harris v. Kirk- 
patrick, 6 Vroom 392; Harrison yv. Al- 
len, 11 Vroom 556. But it is also clear 
that he was bound, in case he deter- 





‘mined not to levy unless indemnified, 





accompanied by a letter of that date as ‘so to act that the attorney should not 
“Under the enclosed writ| reasonably be misled in regard to his 


conduct and parpose in the premises, 


follows : 
you will please levy upon all the prop- | 
erty you can find belonging to Isaac! and thus be deprived of the opportun- 
Deats, or in bis possession and under ity of obtaining a levy by indemnity ; 
bis control, including his stock in trade, | and the important inquiry in the cause 
which is under cover of his mother-in-|is whether the sheriff's conduct was of 
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this character. The sheriff insists that 
it was. He testifies that he went di- 
rectly from the consultation with his 
counsel to the office of the plaintiff's 
attorney, and stated to him the sub- 
stance of the advice he had received, 
and told him if he did anything with 
the execution, he should require an in- 
demnifying bond, to which the attorney 
replied that he would indemnify him if 
he wished him to sell. The plaintiff's 
attorney in giving his version of this 
interview between himself and the 
sheriff, testifies, “the sheriff said to me 
that he would not proceed to a sale of 
Deat’s property under the writ, until 
he was indemnified. I told bim I did 
not expect and would not ask him to 
do it; that I would indemnify him at 
the proper time; he said not a word to 
lead me to suppose or suspect that he 
had not made a levy according to the 
direction in my letter. I told the sher- 
iff that I would indemnify him for 
everything he should do under the 
execution according to my instruc- 
tions.” 

It is evident, therefore, that the 
sheriff made known to the attorney his 
requirement of indemnity, but the exact 
point of dispute between these witnesses 
is, whether the proper inference from 
their communications was, that be de- 
manded the security before levying or 
only before selling. The natural im- 
port of the evidence of both is, that 
indemnity was to be furnished only in 
case the attorney should wish a sale, 
but the sheriff's language implies that 
nothing had been or would be done 
without a bond and he was to await the 
attorney's determination as to the com- 
plete execution of the writ before pro- 
ceeding at all, while the attorney's 
implication is that nothing further, 
levy being already perfected, shonld be 
asked till security was given. 





We are entirely satisfied of the bona 
Jides of both tiese gentlemen in their 
recollection and narration of the inter- 
view. Nor do we think that anything 
appears in their subsequent corres- 
pondenece, when their misunderstand 
ing became mutually known, or in any 
circumstance testified to by witnesses, 
from which any conclusion can be 
drawn as to the probability of the ver- 
bal aceuracy of one rather than the 
other. Indeed it is quite possible that 
the words used in their conversation 
were such as, to the sheriff, who knew 
that he had not levied and supposed 
the attorney so understood, would 
seem to indicate that no levy had been 
made or would be without security, 
and to the attorney, presuming that 
the sheriff had levied, would convey 
the opposite meaning. In such a con- 
dition, of honest mistake, the decision 
ought to be favorable to the sheriff. 

In the first place, there is the general 
rule that he, who bases bis claim on the 
default of another, must establish the 
default—a rule intensified in the case of 
a public officer, by the presumption in 
favor of the propriety of official con- 
duct. In the next place, as the attorney 
knew that the stock in trade which ke 
desired to have seized was under cover 
of the mother in-law’s name, so that a 
levy would be likely to subject the 
sheriff to an action for damages, he 
ought not to have inferred that the 
sheriff, when he was demanding the 
protection of » bound had already in- 
curred that risk without one; he should 
have sought explicit information on 
that point. The «duty of the sheriff 
not requiring him to levy, and his dis 
inclination to jeopardize himself being 
manifest, the attorney before conclud 
ing and resting satisfied upon the idea 
that a levy had been made, should haye 
obtained some unequivocal declaration 
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to that effect. We do not find proof 
of such unambiguous expressions or 
conduct by the sheriff as should have 
lulled the attorney into repose. 

We therefore conclude that there is 
not estublished any default on the part 
of the sheriff which justifies his 
amercement, and hence the amercement 
is refused with costs. 





ASSUMPTION OF MORGAGE—COV- 
ENANT. 





Golden v, Knapp. 
{June Term, 1879. } 

A person taking as grantee a deed of convey- 
ance containing a stipulation that he will 
pay the money due on a certain mortgage 
then on the property, may be sued by the 
grantor in covenant for the breach of such 
stipulation. 

Query as to the amount of damages recover- 
able if the mortgage has not been paid off 
by the grantor. : 

Action of covenant. The substance 
of the first count of the declaration 
was that, April 1, 1868, the plaintiff 
being the owner of certain described 
premises, gave to his father, one John 
Golden, a bond secured by a mortgage 
on said Jand in the sum of $10,000, 
payable in five years; that afterwards, 
on the 9th of March, 1874, he conveyed 
the premises, subject to the mortgage, 
to the defendant, and that it was there- 
in “‘ declared, covenanted and agreed 
by the defendant that the said farm, 
tracts of land and premises, with the 
appurtenances, were on that occasion 
conveyed by the plaintiff to the de 
fendant, subject to the said $10,000 
mortgage, the same forming a part of 
the said consideration of said inden- 
ture, and that the defendant would 
pay the said principal sum of the said 
mortgage the 
One part whiel: 
sealed with the seal of the plaintiff, 
was then and there delivered by the 


with interest thereon. 


of said indenture, 
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plaintiff to the defendant, and was then 
and there accepted and received by the 
defendant.” The breach laid was the 
non-payment of money. The second 
count was similar to the first, except 
that it laida covenant to pay the money 
on demand and a corresponding breach. 
The deed sued on was not executed by 
the defendant. 

There was a general demurrer. 

Mr. C. H. Winfield for demurrer. 

Mr. W. H. Vredenburgh for the 
plaintiff. 

Brastry, C. J.: This demurrer is 
obviously based upon the erroneous 
assumption that the plaintiff must ex- 
hibit in his he has 
been specinily damnified by the breach 
of covenant which he sets forth. Ac 
cording to the decision of this court 
in Finley v. Simpson, 2 Zab. 311, the 


deed disclosed in 


declaration how 


the declaration was 
the deed of the defendant, although 
not executed by him, snd consequently 
the stipulations thereby entered into 
One 
of such agreements was that he would 


on his part, were his covenants. 


pay the money due, and to grow due, 
on the plaintiff's bond, and tle pay 
ment of which was secured by the 
mortgage encumbering the premises 
conveyed. That covenant is an abso- 
Inte one to pay acertain sum of money, 
and the obligation to pay was entirely 
disconnected with any act to be done 
or with any event to happen in the 
future. The assumed duty was to pay 
the stipulated money within a reason- 
able time, and by the failure in per- 
forming that duty the covenant was 
broken. As, therefore, in the breach 
of a covenant the law implied nominal 
dangers at least, actionable misconduct 
on the part of the defendant is shown 
in the declaration. 

From what has been said the infer 


ence is not, however, to be drawn that 
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there is any purpose to intimate what 
amount of damages should be given to 
the plaintiff on the facts disclosed. The 
defendant did not covenant to pay the 
money to the plaintiff, but to the mort- 
gagee, and it is the injury received by 
the plaintiff for the non-performance of 
that agreement for which he is to be 
indemnified. This branch of the sub- 
ject is not before the court. 

The plaintiff is entitled to judgment. 


FIRE COMPANIES. 


The State, Kurley, et al., Pros., v. The Plain- 
field Fire Department. 


[June Term, 1879. ] 





1. Mere ministerial agents or officers cf a 
corporation, employed durante bene placito, 
may be removed without any other cause 
than that the pleasure of those who ap- 
pointed them is determined. 

2. A fire engine company, under the statute, 
(P. L. 1854, p. 273) is such an agent and 
may be disbanded at the pleasure of the 
managers of the department. 

On certiorari. 

Mr. Lindabury for prosecutor. 

Mr. Runyon for defendant. 

Dixon, J.: The prosecutors were 
members of Engine Company No. 2 of 
the Plainfield Fire Department, and 
seek a reversal of an order of the board 
of managers of the department dis- 
banding the company. 

It appears by the return that in June, 
1878, the managers were dissatisfied 
with the conduct of the company in 
regard to the discipline of its members, 
and for this reason, after several in 
terviews between the board and com- 
mittees of the company, they ordered 
that the company be disbanded. Such 
aground of complaint is not among 
those specified in the by laws of the 
board for the government, trial and 
punishment of companies, and the 
matter must, therefore, be considered 
outside of the duty of the board to 








conform its action to its own by- 
laws in cases to which they apply. 

The Plainfield Fire Department is 
incorporated by a special act approved 
March 3, 1854, (P. L. 273) and thereby 
the active power of the corporation is 
vested in a board of managers, to 
which the charge of all the corporate 
property is committed. This board is 
authorized to raise and organize a com 
pany of firemen for each engine under 
its control, and the companies have the 
power to make by-laws for their regu 
lation and government, subject to the 
approval of the managers. The rights 
and duties of the companies are not 
further specified, but evidently they 
have no right of property or posses- 
sion as against the managers in the ap- 
paratus entrusted to them, and are sim- 
ply the agents of the corporation to use 
that apparatus for the corporate pur- 
poses. Nor are they employed for any 
set time: an abandonment of the ser- 
vice by every member of the company 
at his will would violate no contract. 
They are, then, merely ministerial 
agents, engaged durante bene placito, 
and as to such it is settled that they 
may be removed without any other 
cause than that the pleasure of those 
who appointed them is determined. 
Avg. & Am. on Corp. $426. 

Whether, therefore, this company 
should longer exist was optional with 
the board of managers who had organ 
ized it. The engines and engine houses 
were in the absolute control of the 
board, and to permanently withdraw 
these from the charge of the company 
was in itself a disbandment of the com 
pany. ‘This court can no more question 
by certiorari the propriety of such an 
act than it ean the discharge of a rail- 
road engine r by the directors of the 
corporation. 

Writ dismissed with costs. 
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CONSTABLE’S BOND—TAX WAR- 
RANT. 





The Mayor and Alderman of Jersey City v. 
Kline, et al. 
|June Term, 1879.] 

The sureties upon a constable’s bond in Jer- 
sey City are not responsible for the failure 
of the constsble to account for money col- 
lected by him upon tax warrants. It is no 
part of his official duty to collect taxes. 
This is a case on a demurrer to a 

declaration. 

The narr. is upon an official bond 
given by Henry H. Kline,a constable 
of the fifth aldermaniec district of Jer- 
sey City. The condition of the bond 
is that if the said Heniy H. Kline 
should truly and faithfully perform all 
the duties enjoined on him as consta. 
ble of said aldermanie district then the 
above obligation to be void, otherwise 
to remain in full foree and virtue. 
The breach assigned is that during the 
year 1876, at divers times, James H. 
Love, collector of Jersey City, did 
cause to be delivered unto the said 
Henry H. Kline, throngh Frederick 
T. Farrier, Justice of the Peace in and 
for the County of Hudson. divers tax 
warrants amounting in the aggregate 
to the sum of $631.13, which warrants 
commanded said Kline that he levy the 
tax so in arrear, etc. That said delin- 
quents did pay unto the said Kline as 
constable as aforesaid said debts and 
costs in the said several tax warrants 
directed to be levied, yet the said 
Kline has wholly failed and neglected 
to pay over to the said plaintiffs or to 
the said Justice of the Peace the said 
debts and costs or any part thereof 
although often requested so to do. 

Mr. M.7’. Newbold for the demurrer. 

Mr. Henry Traphagen and Mr. L. 
Abbett contra. 


Reep, J.: Outside 
visions for the sale of realty upon 


of the pro- 
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which taxes are a lien, by the Board of 
Finance and Taxation, the only direc- 
tion for the collection of taxes in Jer- 
sey City is found in Section 141 of the 
charter of 1871, laws of 1871 p. 1153. 


That section provides in substance that 


the assessors shall file with the clerk of 
the city a transcript or duplicate of the 
assessment of taxes levied in the city, 
on or before- the Ist day of August, 
and shall deliver another transcript to 
the clerks of the board of Finance and 
Taxation and said last transcript shall 
be delivered to the city collector, who 
shall proceed to collect the taxes so 
assessed according to law. Upon re- 
|ferring to the general tux-law the only 
discoverable portion upon which the 
duty of a constable to levy a tax war- 
rant directed against a delinquent can 
be placed is contained in the act of 
1846, now sections 18, 21, 22 of the 
revision. direct the 
assessor to deliver a list of delinquents 
toa Justice of the Peace who shall 
issue a warrant to a constable, and the 
constable shall be by said warrant <i- 
rected among other things to pay the 
tax for which said warrant is issued to 
the collector. Upon the assumption 
that these sections exist now as origi- 
nally drafted, yet the narr. discloses no 
breach of official duty on the part of 
the defendant. His duty under this 
law was to pay the collected moueys to 
the collector and not to the Mayor and 
Alderman of Jersey City or the Justice 
of the Peace. Hence an assignment 
that the said Kline hath wholly failed 
and neglected to pay over to the said 
plaintiffs or to the said Justice of the 
Peace is bad. Hugg v. the Inhabitants 
of Camden, Spen. 583. 

But there is another difficulty in the 
These sections 


Those sections 


way of the plaintiffs. 
have been so modified that the war- 
rants go no longer to a constable but 
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to the collector. By one of the pro- 
visions of the xct of 1866, which is §87 
of the revised tax act, it is provided 
that the warrants thereafter issued for 
the collection of delinquent taxes in 
the townships, boroughs, towns, cities, 
districts or wards of the state shall be 
directed to tie collector of said town- 
ship, ete. The effect of this section 





was to dispense with the constable in 
the collection of delinquent taxes and 
to put in his place the collector. Mc- 
Eachron, et als, v. Inhabitants of the 
Township of New Providence, 6 Vroom 
528. The declaration discloses no 
breach of official duty and there must 
be judgment for demurrent with costs. 





ABSTRACTS OF RECENT DECISIONS. 


N. J. SUPREME COURT. 





Award of Commissioners. — 
Change of Grade. —-Commissioners ap 
pointed by the Circuit Court to award 
compensation to owners of land, dam- 
ayed by a change of grade in the streets 
of Newark, have no power to make 
such awards in cases where no house 
or other ‘building was erected on the 
land at the time of the alteration of 
the grade. Supplements to the cbar- 
terof Newark, P. L. 1866, p. 571, Sec. 
1; P. L. 1868, p. 793; See. 1, and P. L. 
1869, p. 672, Sec. 3. The State, May- 
or, etc., of Newark, pros. v. Aram G. 
Sayre, et al., Com'rs. Opinion by 
Dixon, J. 

An award made in such a case, al- 
though confirmed by the Cireuit Court 
on motion of the city counsel, will be 
set aside on certiorari at the instance 
of the municipal corporation. Citing 
Traphagen v. West Hobuken, 10 Vr. 
233; Dudley v. Miyhew, 3 Comst. 9.— 
Ibid. 

Attorney. —- Actiun for Deceit 
against Administrator.— An action 
was brought against the administrator 
of an intestate, who was an attorney-at- 
law ; the declaration alleged that the 





plaintiff was induced by the deceitful 
and fraudulent misrepresentations of 
such intestate to invest his money in 
the purchase of certain mortgages ; that 
the representations were false and 
known to be so, and that the plaintiff, 
relying on them, made the investments 
which proved worthless. 

Held, 1. An action in tort for neg- 
ligence or deceit will lie against the 
personal representatives of a deceased 
wrong-doer. 

2. An action ex delicto was brought 
against the administrator of a deceased 
attorney-at-law for negligence in the 
discharge of his duty, and in some of 
the counts deceit was charged; Held, 
The action was sustainable. TZichenor 
v. Hayes, administrator, On demur- 
rer to declaration. Opinion by Beas- 
ley, C. J. 

Proceedings for Discovery.—Ap- 
pointment of Receiver.—A receiver 
may be appointed after judgment upon 
petition and order for discovery upon 
the evidence of witnesses other than 
the debtor bimself. The examination 
of the debtor is a privilege of the cred 
itor. The debtor is entitled to notice 
of the examination; but if he is served 
with the order and fails to appear he 
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cannot object that he was not examined 
or that the examination was had in his 
absence.—Colton v. Bigelow. Opinion 
by Depue, J. 

The decision of the judge is of no 
force against third persons, and against 
the debtor the appointment is only 
conclusive so far as it substitutes the 
receiver in his place as an officer of the 
court to collect, sue for and receive 
such property asthe judgment creditor 
is entitled to resort to. If there are 
probable grounds for the belief in the 
existence of property, the appointment 
should be made, leaving its results to 
be disclosed in a subsequent suit by 
the receiver for its recovery. The pro- 
priety of the appointment must be left 
largely to the diseretion of the judge. 
It shoulé not be made if there is clearly 
no property not exempt, but if there 
be any evidence to justify the appoint- 
ment, it will not be set aside on cer 
tiorari, citing Journey v. Brown, 2 
Dutch. 111.— Zdid. 

The receiver, appointed under pro- 
ceedings for discovery, had filed a bill 
in chancery to reach theinterest of the 
judgment debtor in the property de 
vised by his father's will. Upon certior 
ari it was held that the order appoint- 
ing the receiver would not be set aside 
except for very strong reasons. It 
would be an unwarrantable interfer- 
ence witb the Court of Chancery, in 
which the question of the right of the 
receiver to the property would be fully 
determined.— Jdid. 

Taxation of Railroads as against 
Mortgagees in Possession.—The tax 
on railroads imposed under the act of 
April 13, 1876, (Rev. 1168) is a tax in 
personam and uot in rem. The cor- 
poration is the person taxed and the 
property with respect to which the tax 
is laid enters into the assessment only 
as a means of determining the amount 





of the tax.— 7he State, the N. J. S. R. 
R. Co. and other Railroad Companies 
pros., v. The Boardof Railroad Com- 
missioners. Opinion by Depue, J. 

The words “* occupying or using 
railroads in this State” are not intend- 
ed to confine the tax to railroad com 
panies in actual possession of their 
roads. They were intended only to 
extend the act to all companies using 
railways whether railroad companies 
or not.—JLbid. 

The possession of the road by mort- 
gagees, or by trustees or receivers, will 
not defeat the operation of the tax. 
The property mortgaged belongs to 
the corporation subject only to the 
mortgage and the possession. of the 
mortgagee is the possession of the 
Company. The statute makes no de- 
duction for mortgage debt, but gives 
the tax priority and provides for sub- 
rogation of the mortgagee on payment 
of the tax. The appointment of a re 
ceiver in 10 case supercedes the taxing 
power of the State over property. The 
receiver takes the property subject to 
all the rights und liabilities of the 
party.—Jbid. 

The prosecutors were several rail 
road companies. The trustees named 
in the mortgages upon them had taken 
possession of them, and two of the 
companies had been declared insolvent 
aud a receiver had been appointed by 
the Court of Chancery and had taken 
possession. A State tax had been sub- 
sequently imposed upon each of the 
Corporations by the Board of Railroad 
Commissioners under the act of April 
13, 1876, (Rev. 1,168) upon certiorari 
Held. That these assessments were 
legal.— Lbid. 

Municipal Corporation.— Consta- 
ble sued in District Court.—An action 
against a municipal corporation can 


not be brought in a District Court; the 
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same difficulties stand in the way ofser- 
vice of process as in the justices’ court 
act. Townsend v. Trustees of School 
District, ete. Opinion by Knapp, J. 

Per Diem of Common Pleas 
Judge.—This was an application for 
a wandamus made by the relator, Pre- 
siding Judge of the Court of Common 
Pleas, to compel the payment to him 
of $5 per diem, in addition to his salary 
of $1,600. Court held relator entitled 
to his per diem and allowed the man- 
damus. State, ex rel Woodbridge 
Strong v. Collector of Middlesex Co. 
Opinion by Dalrimple, J. 

Warranty by Agent to Sell.—1. 
A special agent authorize] to sell a 
horse is not thereby authorized to war- 
rant the quality on behalf of his princi- 
pal. Cooley v. Perrine. Opinion by 
Dixon, J. 


2. An action to recover the priee of 


a horse sold by a special agent, brought | 


after it has ceased to be practicable to 
avoid the sale and restore the vendor 
and vendee to their original positions. 
e. g. after the Lorse has died in posses- 
sion of the vendee, does not constitute 
a ratification of an unauthorized war 
ranty of quality made by such agent. 

Tax Warrant.— “ecution— Pri- 
ority.—The question involved was that 
of the priority between a tax warrant 
anilan execution. The warrant was 
delivered to the Collecter prior to the 
execution to the Sheriff, but the levy 
was made by the Sheriff prior to that 
under the warrant. The levy under 
the warrant was prior to the sale un- 
der the execution. The moneys aris 
ing from the sale were ordered paid 
into court, and it was Aeld that the tax 
warrant should be first satisfied out of 
such moneys. Hvansv. Walsh. Opin 
ion by Van Syckel, J. 

Suit on Bond to Chancellor.—A 
suit at law may be brought by the 





Chancellor in his official name, on a 
bond given to him in his official capac- 
ity. The Chancellor vy. Hoxsey. Opin- 
ion by Beasley, C. J. 

Taxation.— Mortgage for Dower. 
—//eld, That a deduction could not be 
claimed for a mortgage given to secure 
widow’s dower, and that the widow was 
taxable only for the interest due and 
unpaid on day of assessment. State, 
Richey, pros., v. Collector of Bethle 
hem. Opinion by Scudder, J. 

Agreement to Adjourn.— Appeal. 
—In this case where, on appeal to the 
Hunterdon Pleas, the atturneys enter- 
ed into an agreement to adjourn the 
case for the term. The court held this 
ugreement was not binding, and on 
failure to move the appeal, dismissed 
it und rendered judgment for the ap- 
pellee. Action of Pleas held erroneous, 
and mandamus reinstating appeal grant- 
ed. Butler v. Kitchen. Opinion by 
Dalrimple, J. 

Husband and Wife.— Zort.— At 
common law the husband is liable for 
the wife's tort committed during co- 
verture, and the action is brought 
auzainst both husband and wife. If the 
tort is done by the wife in the company 
of the husband the law presumes co- 
ercion on his part, but such presump- 
tion may be rebutted by proof. The 
presence and command of the husband 
must conenr to justify the exemption 
of the wife from responsibility. ZZild- 
reth, ct we. v. Camp. Opinion by Van 
Syckel, J. 

The evidence which was offered on 
the: trial below not being here, it may 
be that there was proof that the wife 
acted without the command of her hus 
baad No error, therefore, is manifest 
in this respect.—Jbid. 

To constitute forcible entry and de- 
tainer the entry must be unlawful and 
with force or threats. —J/bid. 
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Judgment.— Preference. — Prefer- 
ence in payment will be given to a jun- 
ior judgment creditor over an earlier 
judgment, obtained without considera- 
tion or for the purpose of defrauding 
creditors. Wandling v. Thompson. 
O;inion by Knapp, J. 

Road.— Surveyors. — Surveyors of 
the Highways may be appointed to 
make an alteration ina road within one 
year after the road has been laid out. 
—The State, Smock, pros., v. Vander- 
veer. Opinion by Van Syckel, J. 

Protest.— Notice to Hndorser.— 
Where a notary makes inquiry ata bank 
where the note is payable and receives 
information from the cashier as to the 
residence of the endorser, upon the 
faith of which the notary addresses the 
notice of protest, the jury are justified 
in finding that he used dne diligence. 
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—Herbert v. Servin. 
Reed, J. 

An agreement between the holder of 
the note and a creditor of the maker, 
by which the holder was to accept fifty 
per cent of his claim, to be secured by 
mortgage, which said assumption by 
the creditor so secured should be in 
full satisfaction of the holder's claim 
against the maker, does not discharge 
the endorser, because the maker is a 
stranger to the arrangement.—Jbid. 

Execution. —Service of a copy of 
an execution against a municipal cor- 
poration upon the collector or treas- 
urer under the 9th section of the act 
respecting executions must be made 
by the sheriff or officer authorized to 
serve legal process. A bailiff with only 
a verbal appointment is not such an 
officer.—Gubler v. City of Elizabeth. 
Opinion by Knapp, J. 


Opinion by 





CONTRIBUTED ARTICLE. 


ATTORNMENT—LESSOR’S AS- 
SIGNEE. 


Is attornment by the lessee to les- 
sor’s grantee necessary in New Jersey 
to establish the relation of landlord 
and tenant between the lessee and such 
assignee of the lessor? It is proposed 
to suggest in outline a few considera- 
tions bearing on this question. 

The idexs contained in the term 
landlerd, at once most important us 
well as most obvious, are a proprietor- 
ship in lands under lease and a present 
right to the rents reserved out of the 
same. By a general grant of the re- 
version by the lessor, the rent passes 


as incident to it. Co. Lit. 143, 151 ; 





Demarest v. Willard, 8 Cow. 206; see 
also Stone v. Knight, 23 Pick. 95 ; 
Burden v. Thayer, 3 Mete. 76. And 
rent subsequently accruing passes to 
the grantee, and an action cannot after- 
wards be maintained for it by the les- 
sor, although the grantee had not de- 
manded it. Peck v. Northrup, 17 
Conn. R. 27; Doe dem Carriot v. Ed- 
wards, 5 B. and Ad. 1065; but such 
action can be maintained by the grantee 
of the reversion, Abbott and Hewitt 
v. Hanson, 4 Zabr. 493, 495. So far, 
therefore, as his legal character may be 
determined by his right and title to 
rent, the lessor's grantee becomes to 
this extent a landlord. 

But this view of the case, though an 








ee 
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important one, and not to be lost sight 
of in what follows, is yet insufficient by 
itself for the purpose in hand. For it 
is conceivable that a person might be 
so entitled as that he. might maintain 
some form of action against the occu- 
pant to recover the rent (saving always 
debt on the demise and the statutory 
action for use and occupation) and still 
not be landlord in a stricter sense and 
in relation to the tenant. 

In order to a clearer presentation of 
this subject, it is necessary to consider 
the grounds or reasons why at com- 
mon law an attornment was requisite 
in order to constitute the lessor’s 
grantee the landlord of the original 
lessor. Lord Coke, in Walker's case, 
3 Reps. 22 B, in speaking of the con- 
tract between landlord and tenant, and 
giving a reason why the rent follows 
the reversion, says: “The priority of 
contract follows the estate of the land, 
and is not annexed to the person but 
in respect of the estate,” and in the 
case of McKircher v. Hawley, 16 Johns. 


R. 286, the court in holding that when | 


the lease is subsequent to the date of 
the mortgage, a mortgagee can neither 
distrain nor bring an action for rent 
against the tenant, give as a reason for 
so holding, that there is no privity of 
contract or estate Letween him and 
such tenant ; see Ryerson v. Quacken- 
bush, 2 Dutch. 249 and citations. Thus 
it may be stated that when there is 
both a privity of estate and a privity of 
contract subsisting between the rever- 
sioner and the particular tenant, the 
relation of landlord and tenant is coin- 
plete. 

It remains then to show the existence 
of such privity of estate and of contract 
between the grantee of the reversion 
and the original lessee, in order to en- 
title the former to all the privileges and 





remedies given to a landlord as against 
his tenant. 

First, as to the privity of estate. 
Rents and reversions are said to lie in 
grant and not in livery. Co. Litt. 9 ; 2 
Bl. Com. 317. The possession and oc- 
eupancy of the tenant of the reversioner 
is constructively and in contemplation 
of law the possession of, and renders 
complete the legal seizin of such rever- 
sioner, provided the tenant's interest 
be less thana freehold. Co. Litt. 15, 
2 Bl. Com. 209. Hence if the terre- 
tenant is not the tenant of him claim- 
ing in reversion, his possession is ad- 
verse and cannot enure to the perfect 
and vested title of such reversioner, for 
there is no unity or privity of estate 
between them. For this reason an 
attornment by the tenant was neces 
sary to a vesting of the estate ina 
grantee of the reversion ; and without 
which the grant was ineffectual and 
incomplete as a conveyance, and there 
was no seizin in such grantee, while on 
the other hand the attornment ofa ten- 
ant to a stranger could work a disseizin 
of his lessor, Jn this connection it 
will of course be noted that this com- 
mon law doctrine of attornment, wheth- 
er strictly feudal in its origin, or wheth- 
er as appears probable it took its rise 
out of the metaphysical conception of 
seizin, in no wise conflicted with the 
equally well settled principle that the 
rertis incident to and follows the re- 
version, but it was rather a practical 
restraint upon alienation by the revis- 
ioner during the continuance of the 
term. Litt. $551 Shep. Touch. 254 ; 2 
Bl. Com. 288 ; 4 Kent. Com. 490 and 
note. Thus it continued to be the law 
that the landlord might not transfer 
his seignory or reversion without 
the attornment, that is to say the con- 
sent thereto of his tenant, until the 
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time of the statute of uses, 27 Henry 
VIII, ec. 10. The common forms of an 
attornment given in the books are such 
as the following: “I agree to the grant 
made to you;” “I am well content with 
the grant made to you;” “Sir, I attorn 
to you by force of the said grant,” or 
“T become your tenant,” and the like, 
and were equally efficacious whether 
verbal or in writing ; or again the pay- 
ment of a smaller coin by the ten 

ant to his lessor’s grantee as sym 

bolic of the rent had the same re- 
sult. Now all these forms of expres- 
sion denote consent to the grant rath- 
er than the making a new contract of 
lease. The word attornment means a) 
turning over to, involving the idea of 
change or substitution, the putting of 
one in the place of another. Thus an 


grantee of the reversion. All uncer- 
tainty was afterwards removed by the 
statute 4 and 5 Anne, c. 16 (Revision p. 
166, sec. 74) by which it was enacted 
“that every grantor conveyance of mes 
suages, lands, tenements and heredita- 
ments or of rent, or of the reversion or 
remander of messuages, lands, tene- 
ments, hereditaments shall be good 
and effectual without attornment of 
the tenant; but no tenant, who, 
before notice of such grant or con- 
veyance shall have paid the rent 
to the grantor, shall be prejudiced 
or suffer any damage by such pay- 
ments.” With this protection, said 
Lord Mansfield in Moss v. Gallimore, 
et al. 1 Smith L. C. 691, he, the tenant, 
is to be considered, by force of the 
statute, as having attorned at the time 








attorney (attornee) is one substituted | of the execution of the grant. 

in another's place. By attornment the| But in the second place, the relation 
new landlord was put in place of the} of landlord and tenant is also conven- 
original lessor; it was the consent of| tonal; there must be a privity of con 
the tenant to such substitution, where-| tract as well as a privity of estate. 
by his possession was thenceforth to| Hence it is said: “Yet the grantee, 
enure to the estate of the grantee. The | his heir, or assignee, cannot distrain the 
effect of a conveyance or grant of aj tenant for rent, or bring any action 
reversionary interest under the statute| that doth lie in privity between him 
of uses is to execute ox effect a transfer | and the tenant, as waste upon a waste 
of the seizin of the grantor with all its| done by the tenant, writ of entry ad 
incidents to the grantee an to vest the | comumunem legem or in casu proviso, or 
same completely in him; in other| in consimile casee, upon the alienation 
words annexing the possession to the | of the tenant, escheat upon the dying 
use, it conveys the possession of the of the tenant without heirs, or writ of 
landlord, with the wse, to his grantee,; customs and services, until he have 
who being thus seized and possessel|the attornment of the tenant,” Shep. 
by operation of the statute, had no; Touch. 254. To this class belong also 
further need of attornment by the ten- summary proceedings given to a land- 
ant to perfect his estate, but the title | lord or lessor to recover possession of 
and possession were both thenceforth |demised premises, first established in 
in him, And inasmuch as the posses-| England by the statute, 11 Geo. II, 
sion of the tenant, if it were an adverse | ch. 19, §16, fur the recovery of premises 
possession, would exclude that of the | deserted by the tenant, and afterwards 
reversioner, there must necessarily be, | extended and adapted to other cases, 
since the statute of uses, a privity of|see Revision, p. 572, ete. These pro- 


state, between the tenant and the! ceedings more expeditiously take the 
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place of a writ of entry, as for example 
the writ ad terminum qui praeteriit 
(F. N. B. 201,) before the discontinu- 
ance of real actions, or the place of the 
mixed action of ejectment for like cause 
where an entry is given, and are a most 
convenient modern substitute for an 
actual entry by the landlord or his 
bailiff, who are thus able to avoid the 
statutary penalties for a forcible, though 
otherwise lawful entry upon lands in 
case of a term expired or condition 
broken including non-payment of rent. 

In these proceedings, as well as in 
the landlord’s remedy by distress, it is 
not enough that the party proceeding 
be entitled to the rents and to main 
tain suit as for a thing in action; he 
must be entitled thereto as a heredita- 
ment (see Ards v. Walkins, Cro Eliz. 
637) and also the conventional relation 
of landlord and tenant must subsist, 
(Taylor L. and T., §720) which in the 
case of a grant of the reversion can be 
only when such grantee has become 
entitled to the benefits, and obligated 
to the burdens, of the lease touching 
and concerning the thing demised. But 
this strict requirement of technical 
principle is fully met and provided for 
(at least in case of leases under seal) in 
the statute, 32 Henry VIII, ch. 34 (Re 
vision p. 167, Sec. 79, 80) whereby 
grantees of lands and of reversions“have 
and enjoy the like advantages against 
the lessees by entry for non-payment 
of rent, or for waste, or other forfeit- 
ures ; and also shall have and enjoy all 
the covenants, conditions and agree 
ments, contained in the indentures of 
their said leases, demises or grants, 
against the said lessees,” as the origi 
nal lessors “ought or might have; and 
reciprocally the lessees” have the like 
action and advantage against the 
grantees of the reversion ‘for any con- 





dition, covenant or agreement” contain- 
ed in such leases as they ought or might 
have against the original lessors. See 
Thursby v. Plant, 1 Wm. Saund. 241, 
b. n. (6). There would seem, therefore, 
in the case of a grantee of the reversion 
of demised premises, whether by mort- 
gage or by absolute conveyance, to be 
nothing wanting beyond notice to the 
tenant to complete the conception 
and character of a landlord, defined to 
be, he of whom lands or tenements are 
holden, nor any attornment or further 
requisite to entitle such an one to auy 
and all statutory or other remedies ap- 
pertaining to that relationship, includ- 
ing the summary proceedings before 
mentioned, The point does not appear 
to have been expressly adjudicated in 
this State, but in New York it has been 
recognized in the case of Birdsall v. 
Phillips, 17 Wend. R. 464. How this 
question is affected by the Lmited jur- 
isdiction of justices, before whom title 
to lands may not be tried, it has not 
been the purpose here to consider. 
Such difficulty would seem to arise on 
summary proceedings only in case the 
tenant appears and demands a trial 
(Rev. 573, §15) and may be wholly ob- 
viated by timely removal to the Circuit 
Court under the Statute (Rev 574, 
§18, 19.) 

In the case of a lease made subse 
quently to a mortgage, or judgment at 
law, or order of court creating a lien, 
it would seem that attornment by the 
tenant and not merely notice to the 
tenant, is still necessary, as at common 
law, before the mortg»gee or incum- 
brancer can become his landlord, there 
being no privity of estate between 
them Without it the tenant may be 
treated as a tresspasser at the option 
of the paramount owner. Such an 
attorument is saved in the proviso to 
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the statute 11 Geo. II, Ch. 19, §11 (Re- 
vision p. 575, Sec. 24) against fraudu- 
lent attornments to strangers. It is 
almost needless to observe in concla- 
sion that this proviso is a negative re- 
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striction and not ao amplifying clanse 
and cannot be held to make attorn 
ment necessary in any case where not 
otherwise required. S. H. P. Jr. 





MISCELLANY. 


NOTES. 





Commonly, physicians, like beer, are best 
when they are old; and lawyers, like bread, 
when they are young and new.— Fuller. 





Mr. Charles 8. C. Bowen, has been appoint- 
ed a judge of the Queen’s Bench Division of 
the English High Court of Justice, vice Mr. 
Justice Mellor resigned. He was called to the 
bar in 1861. He was for several years record- 
er of the borough of Penzance, and in 1872 be 
succeeded the late Mr. Justice Archibald in 
the office of junior common law counsel to the 
Treasury. 

The Lord Chancellor, of England, in a re- 
cent speech alluding to the resolution of the 
House of Commons in favor of abolishing 
actions for breach of promise of marriage, ex- 
pressed himself as horrified that such a reso- 
lution should have been brought forward by a 
lawyer, and carried by an assembly of men, as 
he always regarded the right to bring such an 
action as almost as sacred as Magna Charta. 





A fellow was tried for highway robbery, 
and the prosecutor swore that he had seen his 
face distinctly, for it was a bright moonlight 
night. ‘The counsel cross-examined him and he 
repeated it. An almanac was handed to the 
bench to show that the moon was then in her 
last quarter, and the prisoner was acquitted, 
But it was known afterward that the aimanac 
was prepared and printed for the occasion. 


Judge Dillon on replying to an address by 











the bar of Kansas, on the 11th ult., said in 
conclusion: ‘‘When called to the bench, 
nearly twenty-one years ago, the picture of 
the judicial office, as drawn by Sidney Smith 
before the lawyers of the northern circuit, 
made a deep impression on my mina. Even 
now I think I can recall it from memory : 
‘He who takes the office of an English judge 
as it exists at this time, takes into his hands 
a gem, great and glorious, perfect and pure. 
Shall he mar it? Shall he darken it? Shall 
it emit no light? Shall he find it a diamond ? 
Shall he leave it a stone?’ The ideal of an 
American judge should, I have always con- 
ceived, be equally high. I have had many 
and great controversies to decide. You know 
ine well, and it is an estimable satisfaction to 
be assured, in this impressive and public man- 
ner, that in your judgment I do not surrender 
the jewel of the great trust which I have had 
in my keeping marred or dimmed or dark- 
ened.” 

The following peroration of a brief may 
prove useful as a model, and will certainly af- 
ford some amusement : 

‘*T have carefully looked up the law on this 
question, which is decidedly one way in favor 
of us, and have spoken to some prominent 
lawyers who laugh at the idea that there 
should be a doubt as to the result. Believing 
it to be my duty to exhaust all proper means 
to have the case fully understood, I therefore 
send you above with the full expectation that 
you will do justice to my client, remembering 
that the great rights of personal security, per- 
sonal liberty and private property rank equal 
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and should not be disturbed and that the pub- 
lic should not become aware that such a thing 
is possible in New Jersey. 


6 





, Att’y for PI’'ff.” 





NEW BOOKS. 





GENERAL INDEx TO THE ENGLIsH Common Law 
Reports, by Samuel W. Pennypacker, E, 
Greenough Platt, and Samuel S. Hollings- 
worth, of the Philadelphia Bar. Vol. 3. 
Supplement. Philadelphia: T. & J. W. 
Johnson & Co. 1879. 


This volume completes the series known as 
the English Common Law Reports, by which 
the more important decisions of the Kings 
Bench and the Common Pleas from 1781, with 
few exceptions, to 1865 have been made easily 
accessible to American lawyers. The index 
in two volumes published in 1857 included the 
73d volume of the reports. This supplement 
covers the remaining volumes from the 74th 
to the 108th inclusive, beginning with 17 
Common Bench and ending with 3 Ellis and 
Ellis, the last volume before the new system 
of the Law Reports. These three volumes 
therefore, form a complete index to a very 
valuable body of law; these with the Excheq- 
uer Digest covering pretty much the same 
ground as those most expensive of law books, 
Fisher’s Harrison’s Digest. The Index, how- 
ever, does not pretend to be a digest. It only 
indicates without expressing fully the contents 
of the cases. This last volume is more full 
than the others and is really worthy of the 
title of a digest. The cases appear to be ac- 
curately stated and we think the statements 
can be relied on for many purposes by those 
who have not the reports themselves. 

The editors have followed pretty much the 
plan of the earlier volumes, and we regret 
that they have not departed from it so far as 
to make use of the spaces and black-faced 
catch words which have been used with such 
good effect in the later digests. A table of 
cases might have added much to the labor and 
expense, but would have greatly increased the 
value of the book. The arrangement of the 
cases under the various titles is, on the whole, 
very good, but the case of Routledge v. His- 
lop, 2 E. & E. 549, is put under the head of 
**Action, How Barred” (‘‘An action is barred 
by a judgment of a court of concurrent juris- 
diction between the same parties directly 





upon the point”) and is not found under Es- 
toppal of Judgment. Under ‘‘Delivery and 
Acceptance within the 17th Section of the 
Statute of Frauds,” we find the proposition 
that ‘‘An offer must be accepted in writing by 
the vendor before the sale is complete,” which 
has nothing to do with that subject and should 
have been under the title of ‘“Mutual Consent” 
which is entirely wanting. These, however, 
are but a few defects in a volume involving 
so much labor well and conscientiously per- 
formed. 


QUERIES AND REPLIES. 





We have received the following queries and 
suggestions during the past month, and sub- 
mit them’ to our readers. We hope that 
some of our subscribers will give them their 
careful attention and send us such answers as 
may occur tothem. We trust they will send 
us such questions as may arise in their read- 
ing or practice, not only for the sake of ob- 
taining information from others, but also for 
the purpose of stimulating inquiry upon legal 
subjects. 

Mr. James Steen, of Eatontown, has given 
us this ‘‘legal nut to crack :” 

A recovers judgment against B but delays 
the issuing of execution. B then gives a 
mortgage to C which is immediately recorded. 
D afterwards recovers a judgment against B 
and issues execution and levies on the mort- 
gaged premises. After this A issues execu- 
tion and makes a levy on the same land. On 
the foreclosure of the mortgage the master to 
whom it is referred to determine priorities is 
at a loss to know what report to make. 

Three solutions are suggested: ist. That 
hoth judgments are prior to the mortgage. 
2d. That both are subsequent to the mort- 
gage, and 3d, That the second judgment is to 
be paid before the mortgage to the extent of 
the first judgment, and that in case the first 
judgment is the larger, the difference is to be 
applied on the first judgment, while the bal- 
ance remaining due on the first judgment is 
to be postponed to the mortgage. This is 
certainly a very puzzling question if we un- 
dertake to give full effect to the law which 
provides for the priority of each of these claims 
over the other. If the proceeds were paid 
into court and it was determined that as be- 
tween the mortgagee and second judgment 
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they belonged to the mortgagee, the first 
judgment creditor would be entitled to take 
them from him and then the second judg- 
ment creditor would take them away from the 
first; but Chancellor Green in Clement v, 
Kaighn, 2 McCart. 47, cut the Gordian Knot 
by deciding that the first judgment having 
lost its priority over the second cannot retain 
it as against the mortgage. This case con- 
tains a very full examination of the legislation 
relating to the priority of executions. 

The following question involves nearly the 
same point, but it may not fall within the 
authority of Clement v. Kaighn, and is open 
to independent discussion : 

A chattel mortgage is taken and filed with 
notice of the existence of a prior chattel 
mortgage duly filed, but with the understand- 
ing that this is to be paid and not to be refiled. 
The first mortgage is not refiled at the end of 
the year, but remains unpaid. A judgment 
is then recovered against the mortgagee and 
a levy made on the chattels. This judgment 
is prior to the first mortgage and subject to 
the second, but the second, although subject 
to the first mortgage is prior to the judgment. 
Williamson v. N. J. R. R., 11 C. E. G. 398; 
Keeler v, Keeler, Chy, May T. 1879. Upon 
the sale of the chattels, in what order are the 
liens to be made ? 





AMERICAN BAR ASSOCIATION. 


The Second Annual Meeting of the Ameri- 
can Bar Association will be held at Soratoga 


Springs, New York, on Wednesday and Thurs_ 


day, August 20th and 2ist, 1879. The ses- 
sions will be held at 10 a. mM. and 7 P. M. on 
Wednesday, and at 10 a. m. on Thursday. The 
Annual Address will be delivered by the Pres_ 
ident of the Association, James O. Broadhead, 
Esq., of St. Louis, Missouri, at the opening 
Session. ‘This will be followed by the nomi- 
nation and election of members, reports of 
Secretary and Treasurer, report of Executive 
Committee. Papers will be read, on Wed- 
nesday, as follows: 

1. By Calvin G. Child, Esq., of Stamford, 
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Connecticut, on ‘‘Shifting Uses from the 
Stand Point of the Nineteenth Century,” 

2. By Henry Hitchcock, Esq., of St. Louis, 
Missouri, on ‘The Inviolability of Tele- 
grams.” 

3. By George A. Mercer, Esq., of Savannah, 
Georgia, on ‘“The Relationship of Law and 
National Spirit.” 

The session of the second day will be open- 
ed by the address which will be delivered by 
Edward J. Phelps, Esq., of Burlington, Ver- 
mont. After this will follow : Reports of the 
Standing Committees; Reports of Special 
Committees ; Nomination of Officers ; Miscel- 
laneous Business ; Election of Officers. 

The Annual Dinner will be given on Thurs- 
day evening at 7 o’clock. Members are re- 
quested to notify the undersigned Committee 
of their intention to be present at the meeting. 
Further information can be obtained from. the 
Constitution aud By-Laws, and from 

Franois Rawte, 
Com. of Arrangements. 
No. 402 Walnut St. Phila. 

Epwarp Oris Hingey, Sectetary. 
No. 43 North Charles St. Baltimore. 





VICE-CHANCELLOR’S CALENDAR 





SEPTEMBER. 

[ The place of hearing is Newark, at 10 a.M., 
unless otherwise stated. Vacation from July 
16th to Aug. 31st, incl. } 
Sept 9, Smith v. White. 

‘© 10 Pideock v. Skinner. 

Shipman. 

Van Blarcom v. Smith. 


Mr. Allen, Mr. 


“2a. 


‘ 15, Smith v. Harrison. 

‘* 16, Oxford Loan Ass’n v. Sweitzer. 

‘* 18, Pickel v. Pickel. Flemington. Mr. 
Bird, Mr. J. N. Voorhees. 

‘** 23, Cartwright v. Roaliff’s Ex’rs. Mr. 
Coult, Mr. Hubbell. 

‘¢ 24, Bragan v. Hance. Mr. Coult, Mr. 
Titsworth. 

‘* 299, Zilliox v, Little. Mr. Bradner, Mr. 
Fort. 

‘* 30, Maghee v. Tilney, Mr. Kean, Mr. 
‘Taylor. 








